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a In the District Court of the United States 

for the District of Columbia 

At Law No. 88856 

Melvin C. Hazen, George E. Allen and Dan I. Sultan, 
Commissioners of the District of Columbia, Petitioners. 

vs. 

National Rifle Association of America, Inc., a corporation, 
and M. A. Reckford, Executive Vice President, Respondents 

United States of America, 

District of Columbia, ss; 

Be it remembered, That in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the fol¬ 
lowing papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

1 Petition for Mandamus 

Filed April 28, 1937 

In the District Court of the United States 
for the District of Columbia 

At Law No. 88856 

Melvin C. Hazen, George E. Allen and Dan I. Sultan, 
Commissioners of the District of Columbia, District Building, 

Petitioners, 

vs. 

National Rifle Association of America, Inc., a corporation. 


1 





2 DISTRICT OF COLUMBIA VS. NATIONAL RIFLE ASSO. 

M. A. Reckford, Executive Vice President, Barr Building, 
Washington, D. C., Respondents 

Now come Melvin C. Hazen, George E. Allen and Dan I. 
Sultan, Commissioners of the District of Columbia, and show 
to the Court as follows: 

1. That they are the legally appointed Commissioners of 
the District of Columbia and bring this suit in their capacity 
as such. 

2. That the respondent. National Rifle Association of 
America, Inc., is a corporation organized under the laws of the 
State of New York and engaged in business in the District of 
Columbia and is sued as such. 

3. That by the Act of Congress of February 18, 1929, 45 
Statutes at Large 1227, it is provided; 

‘Tf any person neglects or refuses to file a return 
of personal property as required by law, and the Asses¬ 
sor certifies to the Board of Commissioners, that, in 
his opinion, the best information obtainable does not 
afford a satisfactory basis for assessment, the Board of 
Commissioners may, by petition to the Supreme Court 
of the District of Columbia for mandamus against 
such person, compel the filing of a sworn return, and 
in such case the court shall require the person at fault 
to pay all expenses of the proceeding.” 

2 4. That the said respondent has neglected or refused 

to file a return of its personal property as required by 
law for the fiscal years ending June 30, 1934, 1935, 1936 and 
1937; that the respondent has been repeatedly requested to 
file such a return and has neglected or refused to do so. nor 
has it paid any personal tax for the said years, 

5. That the Assessor of the District of Columbia certified 
to the Commissioners that he was not able to ascertain a 
satisfactory basis for an assessment against the said respond¬ 
ent on its personal property. Said Certificate reads as follows: 

“To the Commissioners of 
the District of Columbia: 

I hereby certify that I have been unable to secure 
a return of personal property from National Rifle As- 
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sociation of America, Inc., Barr Building, for the fiscal 
years 1934, 1935. 1936 and 1937, and in my opinion 
the best information obtainable does not afford a sat¬ 
isfactory basis for assessment, and it is respectfully 
requested that the Commissioners petition the Supreme 
Court of the District of Columbia for mandamus 
against National Rifle Association of America, Inc., to 
compel the filing of personal tax returns for the years 
mentioned above. 

Respectfully submitted. 

(s) F. D. ALLEN, 

Assessor, D. C.'' 

6. That the petitioners are advised by counsel, and there¬ 
fore aver that the Assessor is entitled to have from the re¬ 
spondent a full and complete return under oath of the personal 
property, tangible and intangible, owned by it or held in a 
fiduciary capacity for the years above mentioned. 

Prayers 

Wherefore, your petitioners pray: 

1. That the respondent may be required by mandamus to 
file with the Assessor of the District of Columbia, a full return 

signed by it and sworn to. of the personal property, 
3 tangible and intangible, owmed and held by it in its 
private capacity or as a fiduciary. 

2. That the respondent be required to pay the costs of this 
suit. 

3. That the petitioners may have such further relief as may 
be proper. 

MELVIN C. HAZEN, 

GEORGE E. ALLEN, 

DAN I. SULTAN, 

Commissioners of the District of Columbia, 

Petitioners. 

VERNON E. WEST, 

Acting Corporation Counsel 
JAMES W. LAUDERDALE, 

Assistant Corporation Counsel, 

Attorneys for Petitioners. 
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District of Columbia, ss: 

Personally appears Melvin C. Hazen, who being first duly 
sworn according to law, deposes and says that he is one of the 
Commissioners of the District of Columbia; that he has read 
the foregoing petition of said Commissioners and knows the 
contents thereof; that the facts therein stated upon his per¬ 
sonal knowledge are true, and those stated upon information 
and belief he believes to be true. 

MELVIN C. HAZEN. 

Subscribed and sworn to before me this 27th day of April. 
A. D., 1937. 

ADAM A.'GIEBEL, 

[seal] Notary Public, D. C. 

4 Answer of Respondent to Petition and Rule to 

Show Cause 
Filed May 15, 1937 


The respondent National Rifle Association of America, a 
corporation, for an answer to the petition and rule to show 
cause filed herein respectfully shows unto this Honorable 
Court as follows: 

1. That respondent admits the allegations of Paragraph 1 
of said petition. 

2. That respondent admits it is a corporation organized 
under the laws of the State of New York, and that it maintains 
offices here but denies it is engaged in business in the District 
of Columbia, as hereafter more fully appears. 

3. That it is advised that Paragraph 3 of said petition cor¬ 
rectly states the Act of Congress therein quoted, and is ad¬ 
vised that as the same is a matter of law it is required to make 
no further answer thereto, not being bound by any implications 
from the quotation of said statute; that it is advised on the 
contrary that said corporation is not a person “required by 
law” to make a return. 
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4. Respondent admits that it has not filed personal tax re¬ 
turns for the fiscal years ending June 30, 1934-1937 inclusive 
and that it has on advice of counsel refused so to do; and is 
advised that the same has not been neglect as implied in the 
allegations of said petition and that the averment the said 
return or returns are “required by law” is a conclusion of law 
as to w’hich it is not bound to answer; that respondent is 
advised as before stated that it is not “required by law” so to 
do; that it admits that it has been on a number of occasions 
requested to file said returns, and that it has not paid any 
personal tax for the said years. 

5 5. That respondent has no knowledge of the fact of 

the Assessor’s certificate to the petitioners as alleged in 
Paragraph 5 but for the purposes of this case admits the facts 
in said paragraph set forth, without admitting that respondent 
is any way bound by said certificate. 

6. That respondent is advised that Paragraph 6 of said 
petition states conclusions of law w’hich it is not bound to an¬ 
swer; that it is, however, advised that the Assessor is not 
entitled to have from respondent the return in said paragraph 
mentioned. 

7. That further answ’ering said petition respondent says 
that the said National Rifle Association of America is a cor¬ 
poration organized under the law’s of the state of New York; 
that as such respondent is advised that said corporation is 
incorporated “under the laws of the United States,” that is to 
say, of one of the States, as distinguished from the laws of 
the District of Columbia within the meaning of T.20, s.755 
of the Code of the District of Columbia; that it was incor¬ 
porated as a non-stock corporation under the name of “Na¬ 
tional Rifle Association” pursuant to and in conformity with 
an act of said State entitled “An Act for the incorporation of 
Societies or Clubs, for certain social and recreative purposes” 
passed April 11, 1865, and the various acts of said legislature 
amendatory thereof, by a certificate duly filed with the Secre¬ 
tary of the State of New York, November 17, 1871, and ap¬ 
proved according to law; that by an order of the Supreme 
Court of said State duly passed on the third Monday of Sep¬ 
tember, 1877, and duly filed with said Secretary of State 


I 
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October 26, 1S77, its corporate name was changed to its pres¬ 
ent name “National Rifle Association of America”; that its 
corporate character under the laws of said State remains other¬ 
wise unchanged; that neither said corporation nor its 
G property has ever been taxed under the law’s of said 
State; that respondent is advised that in view of the 
facts stated said corporation is domiciled in said State of New 
York and is a resident thereof and not a “resident” of the 
District of Columbia within the meaning of T.20. s.754 of 
the Code of the District of Columbia. 

8. That the office of said corporation w’as moved from the 
State of New York to the District of Columbia in or about 
the year 1912; that said office has been for some years in the 
Barr Building, Washington, D, C., and is the only office main¬ 
tained by respondent; that since the office has so been in the 
District of Columbia as w’ell as prior thereto said corporation 
has been and now’ is a non-stock corporation not conducted 
for gain but for benevolent, charitable, and scientific purposes, 
said purposes as stated in its certificate of incorporation being: 

“11. Object: 

The object for which said association is formed, is 
the improvement of its members in mark’manship, and 
to promote the introduction of the system of aiming 
drill and rifle practice as part of the military drill of 
the National Guard of this and other states, and for 
those purposes to provide a suitable range or ranges in 
the vicinity of the City of New’ York.” 

That said purposes as stated more fully in its by-laws are: 

“Article One 
Objects 

In accordance w’ith and in addition to the purposes 
and objects of the Association as set forth in the orig¬ 
inal and amended charter, the objects of this Associa¬ 
tion shall be to educate the youth of the nation in 
marksmanship, to encourage marksmanship through¬ 
out the United States, particularly among civilians, 
both as a sport and for the purposes of qualifying as 
finished marksmen those individuals w’ho may be called 
upon to serv’e in time of w’ar; to encourage competition 
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in marksmanship between teams and individuals in 
all parts of the United States; to encourage leg- 
7 islation for the establishment and maintenance 
of suitable ranges; to secure the issuance of arms 
and ammunition to those practicing on such ranges; 
and to create a public sentiment for the encouragement 
of rifle practice both as a sport and as a necessary means 
of national defense.” 

9. That the membership of said corporation consists of: 
(a) some 40,000 annual members paying dues of S3.00 per 
year; (b) some 8,000 life members making single payments 
of S25.00 each; and some 2,200 affiliated clubs with a total 
membership of 200,000, each club paying 85.00 or $10.00 per 
year; that the receipts from said dues are used to pay reason¬ 
able salaries of officers, clerks, and other employees, and in 
other respects to further the purposes set forth in the provi¬ 
sions of the charter and by-laws quoted above; the balance 
being accumulated as savings as hereinafter shown, main¬ 
tained as a reserve or endowment for the above purposes; 
that no part of said receipts or savings is held or distributed 
as profits; that respondent is therefore advised that it is not 
“doing business” in the District of Columbia within the mean¬ 
ing of T.20, S.754 of the Code of the District of Columbia, 
and that respondent is a “benevolent, charitable, and scientific 
institution” within the meaning of T.20, s.755 of the Code 
of the District of Columbia; and that the property of respond¬ 
ent corporation is all used for “educational purposes” within 
the meaning of T.20, s.713 of said Code. 

10. That without admitting the right of petitioners to de¬ 
mand a return of its personal property, respondent says that 
the gross amounts thereof on hand for the periods referred to 

in the petition herein were as follows: 


8 

June 30th. 

June 30th. 

June .30th. 

June 30th. 


1933 

1934 

1935 

1936 

Inventorj’ of tangibles in office 
in the District of Columbia_ 

S 2.454.43 

S 3.572.90 

S 7.922.93 

S 6.003.01 

Furniture and equipment in of¬ 
fice in the District of Columbia 

16.284.21 

16.396.78 

14.783.98 

16,66352 

Cash on hand and subject to 
check in banks in the District 





of Columbia__ 

12,825.41 

15.059.54 

28.26054 

38,293.61 

Securities and savings held by 
agent in Baltimore. Maryland— 

54.150.54 

56.38558 

48.571.40 

7457659 

Securities and savings held in 




District of Columbia_ 




7,289.65 
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That said amounts are above set forth in gross without 
reference to the technical requirements of returns under the 
personal tax laws of the District of Columbia, and without ref¬ 
erence to what part of said property from its nature may not 
be required to be returned by a taxpayer from whom a return 
may be required. 

11. That on the said June 30th of the years 1933, 1934 
and 1935 respectively, the securities and savings set forth in 
the preceding paragraph consisted of bonds held in Balti¬ 
more, Maryland, by the Maryland Trust Company and Gillet 
and Co. as agents and custodians for respondent; that in the 
year 1936 the securities consisted of stocks of the value of 
$56,587.50 and bonds of the value of $17,788.89, all held in 
Baltimore. Maryland, by Gillet and Company, and a real estate 
mortgage of $5,850.00 held in the District of Columbia and 
secured by real estate in the District of Columbia, and cash 
in a savings account of $1,439.65; that the securities held in 
Baltimore as aforesaid in each of the four years mentioned 

represented funds invested and reinvested by the cus- 

9 todians and agents there, and were registered in the 
name of respondent (or in the names of its nominees 

on its behalf) but bought and sold by the custodians and 
agents in accordance with respondent’s instructions. 

12. That respondent is advised that as there are no allega¬ 
tions in the petition with reference to M. A. Reckord, Execu¬ 
tive Vice President, that no relief is prayed against him there¬ 
in. and that he is not named in the rule, the placing of his 
name in the caption of this case is superfluous and that re¬ 
spondent is entitled to have said name stricken from said cap¬ 
tion. 

And having fully answered respondent prays: 

1. That the name of M. A. Reckord, Executive Vice Presi¬ 
dent, be stricken from the caption of this case. 

2. That said rule be discharged and said petition dismissed. 

NATIONAL RIFLE ASSOCIATION OF AMERICA, 

By MILTON A. RECKORD, 

Executive Vice President. 
CHARLES V. IMLAY, 

JOHN R. REED, 

Attorneys for Respondent. 
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District of Columbia, ss: 

Milton A. Reckord, being first duly sworn, on oath deposes 
and says that he is the Executive Vice President of National 
Rifle Association of America and is authorized to execute this 
answer on its behalf; that he has read the foregoing answer 
by him subscribed and knows the contents thereof; that the 
matters and things therein set forth as of personal knowledge 
are true; and those set forth as upon information and belief, 
he believes to be true. 

MILTON A. RECKORD. 

10 Subscribed and sworn to before me this 14th day of 
May, 1937. 

MARY HELEN HARRIS, 

[seal] Notary Public, D. C. 

Commission expires Oct. 1, 1939. 

5/15/37 Service of Copy acknowledged 

ELWOOD H. SEAL, 

Corporation Counsel, 

By JAMES W. LAUDERDALE, 

Assistant Corporation Counsel, 

Demurrer 
Filed May 21, 1937 

******* 

Now come the petitioners herein, by their counsel, and say 
that the answer filed in the above-entitled cause is bad in 
substance for that: 

1. There are no matters and things set out in the said 
answer which form a defense to the petition filed herein. 

2. It afl5rmatively appears from the answer that respond¬ 
ent is resident or engaged in business in the District of Co¬ 
lumbia, and is not a library, benevolent, charitable, or scien- 
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tific institution incorporated under the laws of the United 
States or of the District of Columbia. 

ELWOOD H. SEAL. 

Corporation Counsel, D. C., 

VERNON E. WEST, 

Principal Assistant Corporation Counsel, D. C., 
JAMES W. LAUDERDALE, 

Assistant Corporation Counsel, D. C., 
Attorneys jor Petitioners. 

11 Order Overruling Demurrer, &c. 

Filed October 15. 1037 


Upon consideration of the petition for a writ of mandamus 
filed herein, the rule to show cause issued thereon, the answer 
of the respondent. National Rifle Association, Inc., to said pe¬ 
tition and said rule, and the demurrer to said answer filed by 
the petitioners; and after argument in open Court by counsel 
for the respective parties, it is now by the Court this loth 
day of October, 1937, 

Ordered: 

1. That said demurrer be and the same hereby is overruled. 

2. That petitioners having elected to stand upon said de¬ 
murrer. said petition be and the same hereby is dismissed, and 
said rule be and the same hereby is discharged, 

DANIEL W. O’DONOGHUE, 

Justice. 

From that part of the above order dismissing the petition 
and discharging the rule, the petitioners hereby appeal to the 
United States Court of Appeals for the District of Columbia, 
which appeal is hereby allowed. 

DANIEL W. O’DONOGHUE, 

Justice. 
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Assignment of Errors 
Filed October 25, 1937 


Come now the petitioners, by their counsel, and file this as¬ 
signment of errors on appeal: 

1. The Court erred in holding that the respondent 
12 is not engaged in business in the District of Columbia. 

2. The Court erred in holding that the personal 
property of the respondent is not subject to taxation in the 
District of Columbia. 

3. The Court erred in holding that the personal property 
of the respondent is exempt from taxes in the District of 
Columbia. 

4. The Court erred in holding that the personal property 
of educational institutions is exempt from taxation. 

5. The Court erred in discharging the rule to show cause 
issued herein. 

6. The Court erred in dismissing the petition for writ of 
mandamus herein. 

7. The Court erred in not granting the writ of mandamus 
prayed for in petition filed herein. 

ELWOOD H. SEAL, 

W., 

Corporation Counsel, D. C., 

VERNON E. WEST, 

Principal Assistant Corporation Counsel, D. C,, 
JAMES W. LAUDERDALE, 

Assistant Corporation Counsel, D. C., 
Attorneys for Petitioners. 

Receipt of copy of the foregoing Assignment of Errors ac¬ 
knowledged this 25th day of October, 1937. 

CHARLES V. IMLAY, 

JOHN R. REED, 

Attorneys for Respondent. 
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13 Designation of Record 

Filed October 25, 1937 


To the Clerk of the Court: 

The petitioners in the above-entitled cause, having per¬ 
fected an appeal herein to the United States Court of Appeals 
for the District of Columbia, hereby request the Clerk of the 
District Court of the United States for the District of Colum¬ 
bia to prepare a transcript of record in the above-entitled 
cause to consist of and include the following papers and pro¬ 
ceedings: 

1. Petition for writ of mandamus. 

2. Answer of defendant to petition. 

3. Demurrer to answer. 

4. Order discharging rule and dismissing petition. 

5. Note of appeal. 

G. Assignment of errors. 

7. This designation. 

ELWOOD H. SEAL, 

W.. 

Corporation Counsel, D. C. 

VERNON E. WEST, 

Principal Assistant Corporation Counsel, D. C., 
JAMES W. LAUDERDALE, 

Assistant Corporation Counsel, 

Attorneys for Petitioners. 

Receipt of copy of the foregoing designation of record ac¬ 
knowledged this 25th day of October, 1937. 

CHARLES V. IMLAY, 

JOHN R. REED, 

Attorneys for Respondent. 

14 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss; 

I, Charles E. Stewart, Clerk of the District Court of the 
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United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 13, both inclusive, to 
be a true and correct transcript of the record, according to 
directions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 88856 at Law, wherein Melvin 
C. Hazen, George E. Allen and Dan I. Sultan, Commissioners 
of the District of Columbia are Petitioners and National Rifle 
Association of America, Inc., a corporation and M. A. Reckord, 
Executive Vice President are Respondents, as the same re¬ 
mains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of November, 1937. 

C. E. STEWART, 

[seal] Clerk. 

Endorsed on cover: United States Court of Appeals for 
the District of Columbia. No. 7090. Hazen et al., Commis¬ 
sioners of the District of Columbia, appellants, vs. National 
Rifle Association of America, Inc. United States Court of 
Appeals for the District of Columbia. Filed December 23, 
1937. Moncure Burke, clerk. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

October Term, 1937 


No. 7090 

Melvin C. Hazen, George E. Allen, Dan I. Sultan, Com¬ 
missioners of the District of Columbia, Appellants, 

vs. 

National Rifle Association of America, Inc., a corporation, 

Appelle. 


BRIEF ON BEHALF OF APPELLANTS 
STATEMENT OF THE CASE 

This is a mandamus proceeding brought by the appellants, 
the Commissioners of the District of Columbia, petitioners 
below, to compel appellee, respondent below, to file a return 
“of the personal property, tangible and intangible, owned and 
held by it in its private capacity or as a fiduciary” for the pur¬ 
poses of assessment for taxation. (R. 1-4.) This proceeding 
is authorized by the second paragraph of Section 5 of the 
Act of Congress approved July 3, 1926, as amended by Section 
5 of the Act of Congress approved February 18, 1929 (45 Stat. 
1227, D. C. Code of 1929, Title 20, Section 758) which para¬ 
graph reads as follows: 

“If any person neglects or refuses to file a return of 
personal property as required by law, and the assessor 
certifies to the board of commissioners that, in his opin¬ 
ion, the best information obtainable does not afford a 
satisfactory basis for assessment, the board of commis¬ 
sioners may, by petition to the Supreme Court of the 
District of Columbia for mandamus against such per¬ 
son, compel the filing of a sworn return, and in such case 
the court shall require the person at fault to pay all 
expenses of the proceeding.” 
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Respondent filed an answer to the petition (R. 4-9) in which 
it alleges that it is a corporation organized under the laws of 
the State of New York; that the office of said corporation was 
moved from the State of New York to the District of Columbia 
in or about 1912; that said office has been for several years in 
the Barr Building, Washington, District of Columbia, and is 
the only office maintained by respondent; and that it owns 
tangible and intangible property in the District of Columbia, 
but respondent in its answer denies that it is required to make 
a return thereof for the following reasons: 

1. That it is a benevolent, charitable, and scientific institu¬ 
tion within the meaning of the exempting provision containe< I 
in paragraph 10 of Section 6 of the Act of July 1. 1902 (32 
Stat. 620, Section 755, Title 20, D. C. Code, 1929). 

2. That its property is used for educational purposes within 
the meaning of the exempting provision of Section 5 of the 
Act of July 1, 1902 (32 Stat. 616, Section 713, Title 20, D. C. 
Code, 1929). 

3. That it is a nonresident corporation by reason of the 
fact that it is incorporated under the laws of the State of New 
York, and is not engaged in business within the meaning of the 
Intangible Tax Act of September 1, 1916 (39 Stat. 717) as 
amended Section 754. Title 20, D. C. Code, 1929), 

Petitioners demurred to the answer (R. 9-10), which de¬ 
murrer was overruled by the Court. (R. 10.) Petitioners 
elected to stand upon their demurrer and final judgment was 
entered directing that the petition be dismissed and the rule 
to show cause discharged. (R. 10.) From the judgment, 
petitioners have appealed to this Court. (R. 10.) 

ASSIGNMENT OF ERRORS 

1. The Court erred in holding that the respondent is not en¬ 
gaged in business in the District of Columbia. 

2. The Court erred in holding that the personal property 
of the respondent is not subject to taxation in the District of 
Columbia. 

3. The Court erred in holding that the personal property 
of the respondent is exempt from taxes in the District of Co¬ 
lumbia. 
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4. The Court erred in holding that the personal property 
of educational institutions is exempt from taxation. 

5. The Court erred in discharging the rule to show cause 
issued herein. 

6. The Court erred in dismissing the petition for writ of 
mandamus herein. 

7. The Court erred in not granting the writ of mandamus 
prayed for in petition filed herein. 

ARGUMENT 

I 

The Commissioners have the right to maintain a proceeding to 

compel, by writ of mandamus, the filing of returns of personal 

property. 

The Act of Congress of February 18, 1929, hereinbefore 
set forth, authorizing the Commissioners to institute manda¬ 
mus proceedings to compel the filing of returns of personal 
property for the purpose of taxation, has been twice before 
this Court. 

In the case of Hazen v. Hardee, 64 App. D. C. 346, this 
Court held that a receiver of a national bank could be com¬ 
pelled by mandamus to file a tax return in a proceeding insti¬ 
tuted by the Commissioners, even though they could collect 
no taxes if the assets of the bank were insufi&cient to pay the 
claims of depositors. 

And in the case of Cogger v. Hazen., 66 App. D. C., 196, the 
writ of mandamus was directed to issue under the statute not¬ 
withstanding the contention of the respondent that the intan¬ 
gible tax law of the District was unconstitutional, this Court 
saying: 

“We are of the opinion that the issues presented by 
the appellant cannot properly be brought before the 
court in this proceeding. The 1929 statute provides 
that such a proceeding as this may be brought for the 
purpose of compelling the taxpayer to report the prop¬ 
erty held by him. The mandamus sought by the 
commissioners and granted by the lower court was lim¬ 
ited to that purpose. The various questions which 
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might be raised after such report is made by the tax¬ 
payer concerning the constitutionality of the taxing 
provisions above set out cannot be raised by the plead¬ 
ings in this case. The sole purpose of the case is a 
fact-finding purpose designed to procure from a citizen 
a list of the properties owned by him in order that 
thereafter a proper assessment may be made by the 
assessor.” 


II 

Tax-cxcmpting statutes arc strictly construed. 

At the outset, it must be remembered that tax-exempting 
statutes are strictly construed against the taxpayer, and any 
doubt in their meaning must be resolved in favor of the State. 

In the case of Bank of Commerce v. Tennessee, 163 U. S. 
416, the Court said: 

“Applying the rule which is always applied by this 
court in such cases, that the claim for exemption must 
rest upon language in regard to which there can be 
no doubt as to its meaning, and that the exemption 
must be granted in terms too plain to be mistaken, the 
claim for exemption for this subsequently issued stock 
cannot be maintained.” 

In the case of Phoenix Fire and Marine Ins. Co. v. Tennes¬ 
see, 161 U. S. 174, the Court said: 

“It must always be borne in mind in construing 
language of this nature that the claim for exemption 
must be made out wholly beyond doubt, for, as stated 
by Mr. Justice Harlan in Chicago, B. & K. C. R. Co. 
V. Missouri. 120 U. S. 569: Tt is the settled doctrine 
of this Court that an immunity from taxation by a 
state will not be recognized unless granted in terms too 
plain to be mistaken.’ See also Wilmington <Sc IT’. R. 
Co. V. Alsbrook, 146 U. S. 279.” 

In the case of Bank of Commerce v. Tennessee, 104 U. S. 493, 
the Court said: 

“That statutes imposing restrictions upon the taxing 
power of a State, except so far as they tend to secure 
uniformity and equality of assessment, are to be strictly 
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construed, is a familiar rule. Against the power nothing 
is to be taken by inference and presumption. Where 
a doubt arises as to the existence of the restriction, it is 
to be decided in favor of the State.” 

And in Hale v. State Board, 302 U. S. 95, 103, the Court 
said: 


“The court in its opinion in this case applied the 
general principle that contracts of tax exemption must 
receive a strict construction. The teaching of this court 
has been always to the same effect. ‘Grants of im¬ 
munity from taxation in derogation of a sovereign power 
of the state, are strictly construed.’ Pacific Co. v. John¬ 
son, 285 V. S. 480, 491, citing many cases.” 

Ill 

Respondent is not exempt from taxation under Section 6 of the 
Act of 1902. 

Respondent’s first contention is that it is exempt from 
taxation upon all of its personal property, tangible and in¬ 
tangible, under the provisions of paragraph 10 of Section 6 
of the Act of July 1. 1902 (32 Stat. 620) as amended (Section 
755, Title 20, D. C. Code, 1929) which provides, in part, as 
follows: 


“Par. 10. The following personal property shall be 
exempt from taxation. 

“First. The personal property of all library, benevo¬ 
lent. charitable, and scientific institutions incorporated 
under the laws of the United States or of the District 
of Columbia and not conducted for private gain.” 

From a casual glance at this exempting provision it will be 
observed that the exemption applies only to those benevo¬ 
lent. charitable, and scientific institutions which are incorpo¬ 
rated under the laws of the United States or of the District of 
Columbia. It will be remembered that respondent is not incor¬ 
porated under the laws of the United States or of the District 
of Columbia, but is incorporated under the laws of the State 
of New York. By no stretch of the imagination can it be said 
that by reason of being incorporated under the laws of a state. 
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it is incorporated under the laws of the United States. As was 
said in the case of Flaherty v. Jackson, 152 La. 679,— 

“The words ‘Laws of the United States of America’ 
convey a clear-cut concept. Written or spoken, they 
convey to the mind that great body of law which de¬ 
rives its origin, force, and sanction from the Congress 
of the United States, and from the authority of the 
government of the United States of America. In the 
same sense we say ‘the law’s of England,’ ‘the laws of 
France,’ ‘the laws of Spain.’ And when we say ‘laws 
of the United States of America,’ without the use of 
any qualifying words, we mean every law which owes 
its origin and force to the law’making pow’er of the 
National Government. * * *” 

If Congress intended that the phrase “laws of the United 
States” was to include all laws in the United States, w’hy did 
Congress deem it necessary to specifically include the laws 
of the District of Columbia? In construing the sixth clause of 
Section 250 of the Judicial Code authorizing the Supreme 
Court to review the decisions of this Court “in cases in which 
the construction of any law of the United States is drawn in 
question,” the Court, in American Security Co. v. District of 
Columbia, 224 U. S. 491, held that the “words ‘construction 
of any law of the United States’ are confined to the construc¬ 
tion of laws having general application throughout the United 
States.” and that an act of Congress relating solely to the 
District of Columbia was not a law of the United States within 
the meaning of that clause. But certainly an act of Congress 
relating solely to the District of Columbia is more properly 
a law of the United States than the statute of a state which, 
of course, can relate only to that State. In fact, it is recog¬ 
nized that in a certain sense an act of Congress relating to 
the District is a law of the United States. American Security 
Co. v. District of Columbia, supra; Parsons v. District of Co¬ 
lumbia, 170 U. S. 45. 

If any doubt exists as to the meaning of the words “laws 
of the United States” that doubt must be resolved in favor 
of the taxing pow’er. 
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rv 

Respondent is not exempt from taxation under Section 5 of the 
Act of 1902. 

Respondent’s second contention is that all of its personal 
property, tangible and intangible, is exempt from taxation 
in the District of Columbia under Section 5 of the Act of 
Congress approved July 1, 1902 (32 Stat. 616, Section 713, 
Title 20, D. C. Code, 1929). The section referred to reads, 
in part, as follows: 

“TAXATION OF REAL ESTATE. 

“Sec. 0 . That hereafter all real estate in the District 
of Columbia subject to taxation, including improve¬ 
ments thereon, shall be assessed at not less than two- 
thirds of the true value thereof, and shall be taxed one 
and one-half per centum upon the assessed valuation 
thereof, and whenever a subdivision of any portion of 
said real estate is made and recorded with the surveyor 
of the said District, the board of assistant assessors of said 
District are hereby authorized and directed to reassess 
said property so subdivided, and the tax on said re¬ 
assessment shall be due and payable at the semiannual 
payment of taxes next following said reassessment. 

“That hereafter property used for educational pur¬ 
poses that is not used for private gain shall be exempt 
from taxation, and all other property used for educa¬ 
tional purposes shall be assessed and taxed as other 
property is assessed and taxed.” 

The remainder of said section is devoted to provisions for 
the collection of assessments levied on real estate for benefits 
for street extensions. 

Respondent argues that the word “property” used in the 
exempting clause includes both real and personal property. 
But it will be noted that all of the remainder of the section 
in which this exemption appears relates beyond question 
solely to real property. Therefore, it is but reasonable to as¬ 
sume that Congress intended this exemption to apply only to 
property of the same class as that upon which the tax imposed 
by the same section was to be levied. 
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In the case of Gleason v. Thaw, 236 U. S. 558, the Court 
quoted with approval from the decision of the Court below, 
as follows: 

“That the word ‘property’ is nomen gencralissimum. 
as asserted by the petitioner, is not to be denied, but 
no more is it to be denied that its meaning may be 
restricted, not only by the application of the maxim. 
noscitur a sociis, but by the purpose for which it is used, 
or by its evident use as a word of art, or by its use in a 
technical sense. The very generality of the word re¬ 
quires restriction.” 

In the case of United States v. Jones, 131 U. S. 1, the Court, 
in referring to a general expression used in a statute, said: 

“It is one of those general expressions which must be 
restrained by the more special and definite indications 
of intention furnished by the context.” 

And in the case of United States v. Stever, 222 U. S. 167, the 
Court said: 

“* * * The words referred to follow particular words 
descriptive of schemes of gain dependent upon chance, 
and are followed by further words relating to the same 
kind of lottery schemes. 

“In such circumstances, unless there is a clear mani¬ 
festation to the contrary, general words, not specific or 
limited, should be construed as applicable to cases or 
matters of like kind with those described by the par¬ 
ticular words.” 

See also United States v. Pennsylvania R. Co., 242 U. S. 208. 

Here, also, we find that the exempting clause using the word 
“property” is both preceded and followed by other provisions 
relating solely to real property. This, at least, raises a pre¬ 
sumption that Congress intended the word “property” to mean 
only “such property,” or, in other words “real property.” 

In the recent case of Hale v. State Board, 302 U. S. 95, a 
state statute levying ad valorem taxes contained the follow¬ 
ing provision: “The following classes of property are not to 
be taxed: * * * municipal, school, and drainage bonds or 
certificates hereafter issued by any municipality, school dis¬ 
trict, drainage district or county within the state.” The ques- 
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tion was presented whether such bonds issued after the pas¬ 
sage of the act were subject to an income tax law thereafter 
enacted. The Court held that this broad language of the 
exempting clause must be restricted to the taxes imposed by 
the act. saying: 

“But the scope of this exemption is likely to be ex¬ 
aggerated unless the next preceding section (1303) is 
read at the same time. ‘The board of supervisors of 
each county shall, annually, at its September session, 
levy the following taxes upon the assessed value of the 
taxable property in the county,’ a mandate clearly ad¬ 
dressed to the levy of ad valorem taxes only. The infer¬ 
ence is a fair one that section 1304 did not exempt the 
items there enumerated from taxation of every form 
and for every purpose. It withdrew’ them from the 
operation of the levy commanded by the section next 
preceding.” 

Here, w’e contend that the paragraph of Section 5 of the 
Act of 1902 exempting from taxation property used for edu¬ 
cational purposes only withdrew “property” from the opera¬ 
tion of the preceding paragraph levying taxes upon real estate. 

It will be noted that Section 5 of the Act of 1902 is entitled 
“Taxation of Real Estate.” (32 Stat. 616.) It is true that 
a title is no part of an act, but it is equally true that the title 
may be resorted to as an aid to construction where the intent 
of the legislature is doubtful. 

Bengzon v. Secretary of Justice, 299 U. S. 410. 

United States v. Katz, 271 U. S. 354. 

United States v. Fisher, 2 Cr. 358. 

United States v. Palmer, 3 Wheat. 607. 

Holy Trinity Church v. United States, 143 U. S. 457. 

Since the section here under discussion is entitled “Taxation 
of Real Estate,” and since it provides for the taxation of real 
property, we submit the exempting clause was intended to be 
limited solely to real property. If any doubt upon this sub¬ 
ject exists it is removed by the fact that in Section 6 of the 
act, under title “Taxation of Personal Property” (32 Stat. 
617), the exemption of personal property is specifically pro¬ 
vided for in paragraph 10 thereof, but this exemption is limited 
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to corporations created under the laws of the United States 
or of the District of Columbia. 

Respondent, however, contends that a different legislative 
intent may be inferred from the fact that in the 1929 code the 
exempting clause here under consideration has been lifted 
from its context and inserted as Section 713, Title 20, among 
other sections providing for the exemption of all property, real 
and personal. But these exemptions all relate to specific in¬ 
stitutions. The grouping of these sections by the compilers of 
the code is no indication of legislative intent. It must be re¬ 
membered that the code of 1929 is not an Act of Congress. 

In referring to the United States Code, the court, in 
Warner v. Goltra, 293 U. S. 155, 161, said: 

“Very clearly the change of location did not work 
a change of meaning. ♦ * * The compilers of the code 
were not empowered by Congress to amend existing 
law, and doubtless had no thought of doing so.” 

And, even if the code of 1929 were an act of Congress, the 
original meaning of the exempting clause would not be 
changed. In the case of United States v. Sischo, 262 U. S. 165, 
168, 169, the Court said: 

“The language under consideration was an insertion 
in the Revised Statutes. That volume w’as primarily 
a codification of the general statutes then in force and 
is not lightly to be read as making a change, although 
of course it may do so.” 

And in the case of Hale v. State Board, supra, the Supreme 
Court said: 

“True, in later compilations of the statutes, the sec¬ 
tions have been rearranged, though with substance 
unaffected. * * * There can be little doubt that the 
meaning remains what it was before. United States v. 
Ryder, 110 U. S. 729, 740; United States v. Sischo, 262 
U. S. 165, 168. 169; Warner v. Goltra, 293 U. S. 155, 161; 
Davis V. Davis, 75 N. Y. 221, 225, 226; Fifth Avenue 
Bldg. Co. V. Kemochan, 221 N. Y. 370, 375; 117 X. E. 
579; Mitchell v. Simpson, L. R. 25 Q. B. D. 183, 189,” 

It may be contended that since the exempting clause con- 
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tained in paragraph 10 of Section 6 of the Act of 1902 relating 
to personal property does not specifically mention educational 
institutions, it should be inferred that Congress intended them 
to be exempt under Section 5. But paragraph 10 of Section 
6 exempts from taxes “the personal property of all library, 
benevolent, charitable, and scientific institutions incorporated 
ujider the laws of the United States or of the District of Co¬ 
lumbia and not conducted for private gain.” 

Educational institutions are included within the exemption 
of scientific institutions. In the case of Detroit Home & Day 
School V. Detroit, 76 Mich. 521,43 N. W., 593, the statute there 
involved, as does ours, exempted the personal property of 
“library, benevolent, charitable, and scientific institutions 
incorporated under the laws of this state.” The Court held 
that a school was entitled to exemption thereunder as a scien¬ 
tific institution, saying: 

“But it is a matter of common knowledge that all 
general educational establishments have universally 
been known as ‘scientific institutions,’ and fall natu¬ 
rally and directly within it. A ‘scientific institution,’ 
under the language of all civilized countries, means 
an institution for the advancement or promotion of 
knowledge, which is the English rendering of ‘science.’ ” 

See also— 

Trustees v. Wesleyan Academy, 99 Mass. 599. 

South Lancaster Academy v. Lancaster, 242 Mass. 553, 136 
N. E. 626. 

Board of Trustees v. Outagmie County, 150 Wis. 244, 136 
N. W. 619. 

The authorities of the District are in accord with the view 
that an educational institution is exempt from personal taxes 
as a scientific institution. It will be noted that in the case 
of District of Columbia v. Mt. Vernon Seminary, now pending 
in this Court (No. 7053), which involves the exemption from 
personal taxes of a school for girls incorporated under the law 
of the District of Columbia, the District does not contend 
that an educational institution as such is not exempt from 
personal taxes, but that the particular school there involved is 
not exempt because it is conducted for private gain. 
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Therefore, the difference between the exemption of non¬ 
profit educational institutions as to personal property and of 
the same institutions as to real property, under the statutes, 
is this. The real property is exempt only to the extent that it is 
used for educational purposes, whereas all of the personal prop¬ 
erty of an educational institution is exempt. It is immaterial 
whether the real property is owned by an individual, or a 
foreign or domestic corporation, but the personal property to 
be exempt must be owned by a corporation organized under 
the laws of the United States of the District of Columbia, The 
reason for the distinction is plain. The use of real property 
is open and notorious; the use of personal property is not. 
Therefore, Congress intended to exempt from taxation of per¬ 
sonal property only those corporations over which it has con¬ 
trol. In pointing out the reason for exempting only the prop¬ 
erty of corporations created under the law of the taxing state, 
the Court in the Detroit Home & Day School case, supra, 
said: 

“In all these cases, the legislature, by confining the 
exemption to corporations, have, by the incorporating 
acts, thrown such safeguards as they deemed necessary 
around the management of the business, so as to pre¬ 
vent its being abused into a mere scheme for money 
getting. If any corporation misuses its funds, the 
remedy is not by the action of assessing officers, who 
have no authority to punish it by taking away the 
exemption, but by direct proceedings to restrain and 
punish any corporate abuses.” 

On the other hand, when the real property of an educational 
institution is used for other than educational purposes, such 
use may be readily ascertained by the assessor who may re¬ 
store the property to the tax roUs, 

We submit that it is plain that the exempting clause of 
Section 5 of the Act of 1902 applies only to real estate and not 
to personal property. If it is not plain, the matter is at least 
not free from doubt, which doubt must be resolved in favor 
of the taxing authority. 

Assuming, for the sake of argument, that the exempting 
clause of Section 5 of the Act of 1902 applies to personal prop- 
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crty, nevertheless respondent should be required, under the 
decisions of this Court in the Cogger and Hardee cases, supra, 
to file a return. The exempting clause of Section 5 only ex¬ 
empts property used for educational purposes. It appears 
from the record (p 7) that one of the objects of the respond¬ 
ent is “to create a public sentiment for the encouragement of 
rifle practice both as a sport and as a necessary means of na¬ 
tional defense.” It also appears from the record that re¬ 
spondent uses part of its property in furtherance of this object. 
Such a general activity as this cannot be deemed an educa¬ 
tional purpose. 

In the case of Slee v. Commissioner of Internal Revenue 
(C.C.A. 2nd Cir.) 42 Fed. (2nd) 184, the question presented 
was whether the American Birth Control League was a cor¬ 
poration organized and operated exclusively for religious, 
charitable, scientific, literary, or educational purposes. The 
corporation maintained a clinic and a research department, 
but in addition sought to “educate” the public to its views. 
This additional activity, the Court held, precluded the cor¬ 
poration from coming within the class of one organized and 
operated exclusively for charitable or educational purposes. 
The Court said: 

“Of the purposes it defines 'educational’ comes the 
closest, and when people organize to secure the more 
general acceptance of beliefs which they think bene¬ 
ficial to the community at large, it is common enough 
to say that the public must be ‘educated’ to their views. 
In a sense that is indeed true, but it would be a perver¬ 
sion to stretch the meaning of the statute to such cases; 
they are indistinguishable from societies to promote or 
defeat prohibition, to adhere to the League of Nations, 
to increase the Navy, or any other of the many causes 
in w’hich ardent persons engage.” 

It follows, therefore, that, at least, part of respondent’s 
property is not used for educational purposes and in any event 
is subject to taxation. What that part is can only be deter¬ 
mined from the return. 
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V 


Respondent is engaged in business within the meaning of the 

intangible personal property tax statute. 

Respondent’s last contention is that, even if it is liable 
to taxation upon its tangible personal property, it is not sub¬ 
ject to taxation upon its intangible personal property. This 
contention is based upon the claim that respondent is not 
engaged in business within the District of Columbia. 

The original intangible tax law of the District was inserted 
as an amendment to Section 6 of the Act of 1902, by Section 
11 of the District of Columbia Appropriation Act for the fiscal 
year ending June 30, 1917, approved September 1, 1916 (39 
Stat. 717). Several amendments have since been made to the 
intangible tax law, and it appears in its amended form as the 
second paragraph of Section 754 of Title 20 of the District of 
Columbia Code of 1929. So far as here material, this section 
reads as follows: 

“The moneys and credits, including moneys loaned 
and invested, bonds and shares of stock * * * of any 
person, firm, association, or corporation resident or en¬ 
gaged in business within said District shall be scheduled 
and appraised in the manner provided by Section 753 
of this title for listing and appraisal of tangible per¬ 
sonal property * * 

Respondent in its answer admits that in or about the year 
1912 it moved its office from the State of New York to the 
District of Columbia and that it has maintained its only 
office since that time in the District of Columbia. From this 
office all of its activities and functions for which it was organ¬ 
ized are directed, managed and controlled; all of its personal 
property is acquired and created from the conduct of its busi¬ 
ness in the District of Columbia. 

First, let us consider the reason for granting exemptions to 
institutions such as are included in the exemption statute. The 
theory upon which exemptions are based is that it lessens the 
burden of government which it would otherwise be required 
to assume by the appropriation and expenditure of public 
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funds. As was said in the case of Lloyd Library & Miiseum v. 
Chipman, 232 Ky. 191,— 

“Exemptions to charitable and educational institu¬ 
tions are bottomed on the fact that they render service 
to the state, and thus relieve the state and its people of 
a burden which they otherwise would have to assume. 
In its final analysis, an exemption is equivalent to an 
appropriation. It was never the intention of the fram¬ 
ers of the Constitution that Kentucky should make an 
appropriation for the benefit of foreign institutions that 
render no service to the state. If such were the rule, 
many foreign institutions from which the citizens of 
our state receive no benefit might find it to their ad¬ 
vantage to come into our midst and invest their en¬ 
dowments in Kentucky property.” 

Undoubtedly the purposes and activities of the respondent 
are noble ones, but judicial notice may be taken of the fact 
that the activities of this institution are national in scope and 
an infinitesimal benefit is received by the District of Colum¬ 
bia, yet the entire burden of protecting this institution is 
heaped upon the shoulders of the taxpayers of this jurisdic¬ 
tion. 

Respondent further contends that it is not engaged in busi¬ 
ness within the meaning of the above quoted act for the reason 
that it is a non-profit organization conducted without gain to 
any individual within the meaning of the above quoted act. 
There is nothing in the wording of the statute providing for 
the taxation of persons engaged in business in the District of 
Columbia that limits the right to tax non-resident corporations 
only to those engaged in a commercial business for profit. 
Had Congress intended that all library, benevolent, charita¬ 
ble, and scientific institutions, whether they be domestic or 
foreign, should be entitled to exemption from taxation, it 
would not have expressly limited the exemption to only those 
institutions which are incorporated under the laws of the 
United States or of the District of Columbia. 

To hold that Congress intended to tax only such non-resi¬ 
dent corporations as are engaged in a commercial business 
would result in an absurdity. There are many non-profit 
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corporations, such as fraternities, clubs, organizations for 
mutual benefit, and the like, which are neither library, benev¬ 
olent, charitable, or scientific institutions. Under respondent’s 
contention, these corporations are taxable as residents if incor¬ 
porated under the law of the District, but exempt as not en¬ 
gaged in business if incorporated elsewhere. Can it be that 
Congress intended to give a preference to non-resident corpo¬ 
rations? We submit that the contrary plainly appears from 
the exempting clause of Section 6 of the Act of 1902, of which 
section the intangible tax law is amendatory. Under that 
exempting clause, only library, benevolent, charitable, and 
scientific institutions are exempt, and then only when incor¬ 
porated under the laws of the United States or the District of 
Columbia. 

We contend that a corporation is engaged in business within 
the meaning of the above quoted act when it is carrying out 
all or substantially all of the objects for which it was incor¬ 
porated. The fact that it is a non-commercial, non-profit 
organization does not remove it from the category of a cor¬ 
poration engaged in business. The phrase “engaged in busi¬ 
ness” is synonymous with the phrase “doing business.” This 
question was dealt with in the case of State of Kansas Ex Rel 
Griffith v. Knights of the Ku Klux Klan, 117 Kan. 564; 232 
Pac. 254. That was a proceeding in quo warranto to oust the 
defendant from doing business in the State as a foreign corpo¬ 
ration. The Knights of the Ku Klux Klan was incorporated 
under the laws of the State of Georgia as a patriotic, secret, 
social, and benevolent order, having no capital stock and not 
for profit or gain. 

Section 17-506 of the Revised Statutes of Kansas provided: 

“Every corporation organized under the laws of an¬ 
other state, territory or foreign country that has an 
office or place of business within this state, or a dis¬ 
tributing point herein, or that delivers its wares or 
products to resident agents for sale, delivery, or dis¬ 
tribution, shall be held to be doing business in this 
state within the meaning of this act.” 

While it is true that the above quoted Kansas statute de¬ 
fines the meaning of “doing business,” nevertheless the 
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Court there enunciated the law to be that a corporation, 
whether a commercial corporation for profit or a non-profit 
benevolent association, when performing all of the acts neces¬ 
sary to carry out the objects for which it is incorporated, is 
engaged in business. 

The State of Virginia has also had for determination, in 
the case of Ku Klux Klan v. Commonwealth, 138 Va. 500, the 
question as to whether or not the Ku Klux Klan was engaged 
in business in that State without complying with its laws 
regulating the doing of business by foreign corporations 
within its borders. The State of Virginia, however, had no 
statute defining what constituted “doing business” as the State 
of Kansas had. The Klan contended that the words “doing 
business” cannot be applied to a corporation which claims to 
be organized for patriotic and benevolent purposes. In hold¬ 
ing that the Klan was doing business, the Court said; 

“From these conceded facts it is perfectly apparent 
that the corporation is exercising its functions and 
powers within this state. The claim is, however, that 
the words ‘doing business’ have reference to the exer¬ 
cise of some commercial, manufacturing or other func¬ 
tion, and that the state has only intended to exclude 
corporations of this character. We find nothing in the 
Virginia statutes to justify such limitations upon the 
language used. * * * We agree with the Commission, 
which thus clearly and succinctly expresses its conclu¬ 
sion; Tt is apparent that the corporation, through its 
paid agents, was engaged in the State of Virginia in 
promoting and carrying out its primary corporate pur¬ 
poses by the establishment of subordinate lodges and 
the institution therein of its ritualistic forms and cere¬ 
monies.’ ” 

The State of Washington also considered this same ques¬ 
tion in the case of Pacific Typesetting Co. v. International 
Typographical Union, 125 Wash. 273, 32 A. L. R. 767. In that 
case, the facts, briefly, were these; The plaintiff brought an 
action against the Union for damages for alleged interference 
with its business and calling a strike of its employees. Service 
of process was had upon Philo Howard who was an organizer 
and executive agent of the International Typographical 
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Union at Seattle, Washington. The Union was a voluntary, 
unincorporated association. A motion to quash the service 
and a demurrer to the complaint were granted in the superior 
court, from which the plaintiff appealed. The appellate 
court, in reversing the decision and holding the service of 
process good, said.— 

“Varying facts have produced varying results in cases 
involving the validity of service of process upon foreign 
corporations or associations, but where these foreign 
corporations or associations are doing business within 
state, and have an agent herein, service upon such agent 
is sufl&cient. Rem. C ode 1915, 226. It becomes ncces- 
sarv to determine whether this association, the Inter- 
national Typographical Union, was doing business 
within this state. It can hardly be argued that it was 
not. for among the important activities of an associa¬ 
tion such as this is the securing of what its members 
deem proper hours of labor for them in their trade, 
and the adoption of satisfactory working conditions ami 
pay. These constitute the major purposes and the 
principal activities of such organizations. They are 
created primarily to attain these results, and the effort 
in any community to secure from their employers the 
adoption of any or all of these beneficent standards of 
employment is engaging in the very business for which 
they continue their existence.” 

See. also. Prtcrrnnn Construction Co. v. Blumenfeld, 156 
Miss. 55, 125 So. 54S. 

Hoff stater v. Jewell, 33 Idaho 439, 196 Pac. 194. 

12 R. C. L. 49, which says,— 

“Is the corporation engaged in the transaction of that 
kind of business, or any part thereof, for which it was 
created and organized? If so, it ‘does business’ within 
the meaning of the Constitution and statutes.” 

Even assuming for the sake of argument that respondent is 
not engaged in business within the District and is. therefore, 
not subject to ta.\ation upon its intangible personal property, 
it is not relieved from its duty to file a return of its tangible 
personal property and to pay the tax thereon. If respondent 
is liable to taxation upon any portion of its personal property. 
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no matter how small, the Court below committed error in not 
issuing the writ of mandamus as prayed. 

VI 

Personal property may acquire a situs different from that of the 
domicile of its owner. 

The respondent alleges in its answer that the receipts from 
dues are used to pay salaries of the officers, clerks and em¬ 
ployees and in other respects to further the purposes set forth 
in the provisions of its charter and by-laws. It is further al¬ 
leged that the major portion of its intangible property is held 
in Baltimore. But it is also admitted that respondent pos¬ 
sesses personal property, both tangible and intangible, in the 
District of Columbia (R. p. 7). We are not concerned here 
with the question whether the intangible property held in 
Baltimore is subject to taxation here. This is not a proceeding 
to compel payment of a tax, but a proceeding to compel the 
filing of a return, and questions as to the extent to which the 
property of respondent may be subject to taxation are to be 
determined when the return is received. (Hazen v. Hardee, 
64 App. D. C. 346; Cogger v. Hazen, 66 App. D. C. 196.) 

By reason of the fact that the respondent is directing, man¬ 
aging, and controlling its activities from this jurisdiction, its 
property (at least that which is kept here) has acquired a 
business situs in the District of Columbia for the purpose of 
taxation. The out-moded fiction that personal property fol¬ 
lows the domicile of its owner has given way in modern times 
to the law of the place where the property is kept and used. 
Especially is this true where personal property is created and 
acquired in the conduct of the owner’s business in a state dif¬ 
ferent from that of the domicile of its owner. 

In the case of Wheeling Steel Corp. v. Fox, 298 U. S. 193, 
209, it was held: 

“In the case of tangible property the ancient maxim 
which had its origin when person^ property consisted 
in the main of articles appertaining to the person of the 
owner, yielded in modern times to the ‘law of the place 
where the property is kept and used.’ First Nafl Bk. 
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V. Maine, 284 U. S. 312, 328, 320. It was in view ‘of 
the enormous increase of such property since the intro¬ 
duction of railways and the growth of manufactures’ 
that it came to be regarded as ‘having a situs of its own 
for the purpose of taxation, and correlatively to (be) 
exempt at the domicile of its owner.’ Union Refrigera¬ 
tor Transit Co. v. Kentucky, 199 IJ. S. 194. There has 
been an analogous development in connection with in¬ 
tangible property by reason of the creation of choses in 
action in the conduct by an owner of his business in a 
state different from that of his domicile. New Orleans 
v. Stempcl, 175 U. S. 309; Bristol v. Washington 
County, 177 U. S. 133; Board of Assessors v. Comptoir 
National, 191 U. S. 388; Metropolitan Life Insurance 
Co. V. New Orleans, 205 U. S. 395; Liverpool and L. d' 
G. Ins. Co. V. Board of Assessors, 221 U. S. 346.” 

See also First Bank Corp. v. Minnesota, 301 U. S. 234. 

CONCLUSION 

It is respectfully submitted that the judgment of the Court 
below was erroneous and should be reversed for the following 
reasons: 

1. The exempting clause of Section 5 of the Act of 1902 
applies only to the exemption of real property from taxation 
and not to personal property. 

2. If the exempting clause of said Section 5 applies to per¬ 
sonal property, it exempts only so much of the personal prop¬ 
erty as is used for educational purposes, and respondent is 
required to file its return so that question may be determined. 

3. Respondent, not being incorporated under the law of the 
United States or the District of Columbia, is not entitled to 
exemption under Section 6 of the Act of 1902. 

4. Respondent is engaged in business in the District of Co¬ 
lumbia within the meaning of the intangible tax law. and is 
subject to taxation thereunder. 

5. Even assuming that respondent is not engaged in busi¬ 
ness in the District of Columbia within the meaning of the 
intangible tax law. it. nevertheless, is subject to taxation upon 
its tangible personal property, anrl must file a return thereof. 

6. Respondent’s tangible personal property is physically 
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within the District of Columbia and its intangible personal 
property, at least so much as is kept here, has acquired a busi¬ 
ness situs in the District of Columbia, and both are subject to 
taxation. 

Elwood H. Seal, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
James W. Lauderdale, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellants. 
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The statute of 1929 quoted by appellants gives the 
rcmedv of mandamus here claimed bv them when one 
neglects or refuses to file a return of personal prop¬ 
erty “as required by law.” Appellee will therefore 
contend: that it cannot be compelled to file any return 
if exempt as to all its personalty; that it is by law ex¬ 
empt as to all by s. 5 of the Act of 1902 (now T. 20, 
s. 713 of the 1929 Code); that whether or not the latter 
is true appellee is in any event exempt as to its in¬ 
tangible property by T. 20, s. 754 of said Code; and 
that in the event the court holds appellee exempt only 
as to its intangible personalty it can be compelled to 
make a return only as to its tangible personalty. 

ARGUMENT. 

I. 

Appellee is not Required to File a Return if Exempted 
as to All Its Personalty. 

That appellants may, where the alleged taxpayer is 
not by law exempt from personal taxes, compel the 
filing of a return, is not disputed. But the first point 
in appellants’ brief (pp. 3-4), though not expressly 
contending that a return must be filed whether or not 
the taxpayer is exempt, seems so to imply; particu¬ 
larly in view of the cases cited in this connection and 
in view of some remarks made later in appellants’ 
brief, to which reference will be made hereafter. 

This contention was not made in the court below, 
where the case was argued and decided entirely upon 
the merits of the claim for exemption. The question 
is not specifically set forth in the demurrer below (R. 
p. 9), nor is it mentioned in the assignments of error 
(R. p. 11; Applts’ Br. pp. 2-3) which are quite full. 
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and, like the demurrer, are concerned entirely with the 
merits of the question of exemption. 

Apart, however, from the above considerations, the 
present case is one in which the merits of the claim 
for exemption must be settled first; for, if appellee is 
exempt from taxation, it is exempt from filing a re¬ 
turn. The requirement of the personal property re¬ 
turn under D. C. Code, T. 20, ss. 753 and 754 is placed 
only upon those “liable to taxation.” The relevant 
part of s. 753 (with italics supplied) is as follows: 

“Every person, association, corporation, firm, 
or company in said District liable to taxation here¬ 
under (the Act of 1902 referring to tangible per¬ 
sonalty) * • * shall * * * fill out the proper 
blanks etc.” 

The relevant part of T. 20, s. 754 (with italics sup¬ 
plied) follows: 

‘^The money and credits * * * of any person, 
firm, association, or corporation resident or en¬ 
gaged in business within said District shall be 
scheduled and, appraised in the manner provided 
by section 753 • • * and assessed at their fair 
cash value, and as taxes on said moneys and cred¬ 
its there shall be paid to the tax collector of said 
District not less than five tenths of 1 per centum 
of the value thereof.” 

Liability for taxation is the condition in each case 
for the liability to make the return and by the same 
token the condition for the remedy of mandamus un¬ 
der which this proceeding is brought. 

Neither of the cases cited by appellants (Br. p. 3) 
is in point. 

In Hazen v. Hardee, 64 App. D. C. 346, (1935), the 
insolvent bank of which appellant in that case was re- 
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ceiver did not claim exemption from taxation under 
the taxing act there in question, but merely that its 
assets in hand were not subject to taxation. The tax¬ 
ability of the person (the corporation) was admitted; 
V it was within a class which must make a return. The 
^ case correctly holds that the return must be made to 
give the assessor an opportunity to pass upon what 
c funds the bank had, if any, upon which a tax might 
be levied. Here the question is whether or not the 
individual (the appellee Association) is within a class 
\^ of persons from whom a return may be required, 
whether the assets in hand are large or small or of one 
kind or another. The merits then of the claim for ex¬ 
emption must be examined before this Court can pass 
upon appellee’s liability for a return. 

The case of Cogger v. Hazen, 66 App. D. C. 196, 
(1936), is likewise a case which does not involve a 
claim for exemption. The respondent in that case (a 
natural person) did not deny that he was a resident 
and thus subject to taxation and did not set up a 
ground of exemption, but argued that the tax statute 
was unconstitutional. This Court held that the con¬ 
stitutional question could not be raised in the manda¬ 
mus proceeding. 

Appellants tacitly admit that the requirement of the 
return is dependent upon tax liability when they sug¬ 
gest in their brief (p. 18) that on the assumption of 
no liability by appellee for intangible tax “it is not 
relieved from a duty to file a return of its tangible per¬ 
sonal property and to pay a tax thereon.” In what 
follows appellee will show that it is exempt as to both 
tangible and intangible property tax and therefore ex¬ 
empt from the requirement of return as to both. 

Appellants are not inconvenienced by the lack of re¬ 
turns for the years here in question (1933-1936), for 
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appellee has taken pains to set forth in its answer 
(R. p. 7) a detailed statement of all its personalty, 
tangible and intangible, for those years. It has showm 
(Ibid.) that all its income, after necessary expenses, 
and all its savings are used for its corporate purposes, 
which will be shown to be “educational purposes.” 

II. 

Appellee’s Personalty, Tangible and Intangible, is All 
Exempt From Taxation. 

1. T. 20 s. 713 OF THE D. C. Code Exempts Appellee’s 
Property Because Used for Educational Pur¬ 
poses AND Not for Private Gain. 

(Reference will hereafter be made to the manner in 
which the use of appellee’s property comes properly 
under the term “educational purposes.” 

The sec tion above named reads as follows: 

f~ Property used for educational purposes that 
is not used for private gain shall be exempt from 
taxation, and all other property used for educa¬ 
tional purposes shall be assessed and taxed as 
other property is assessed and taxe d.” 

The above section is a part of s, 5 of the Act of Con¬ 
gress of July 1, 1902 (32 Stat. 616, c. 1352), quoted in 
part in appellants’ brief (p. 7). 

The entire section reads as follows: 

Taxation of Real Estate. 

(a) “That hereafter all real estate in the Dis¬ 
trict of Columbia subject to taxation, including im¬ 
provements thereon, shall be assessed at not less 
than two-thirds of the true value thereof, and shall 
be taxed one and one-half per centum upon the as¬ 
sessed valuation thereof, and whenever a subdivi¬ 
sion of any portion of said real estate is made and 
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recorded with the surveyor of the said District, 
the board of assistant assessors of said District 
are hereby authorized and directed to reassess 
said property so subdivided, and the tax on said 
reassessment shall be due and payable at the semi¬ 
annual payment of taxes next following said re¬ 
assessment. 

(b) That hereafter property used for educa¬ 
tional purposes that is not used for private gain 
shall be exempt from taxation, and all other prop¬ 
erty used for educational purposes shall be as¬ 
sessed and taxed as other property is assessed and 
taxed. 

(c) In all cases where the assessments for bene¬ 
fits for street extensions have been or may here¬ 
after be levied, payment of the same shall be made 
in five equal annual installments with interest at 
the rate of four per centum per annum from and 
after sixty days after the confirmation of the ver¬ 
dict and award: PROVIDED, That the amount of 
any payment of any installment or installments 
heretofore made on account of any such assess¬ 
ment shall be credited thereon, and the balance 
shall be due and payable as if such assesment had 
been originally payable in the installments and 
with the interest as herein provided. 

(d) In all cases of pajnnents the accounting of¬ 
ficers shall take into account the assessment for 
benefits and the award for damages, and shall pay 
only such part of said award in respect of any lot 
as may be in excess of the assessment for benefits 
against the part of such lot not taken, and there 
shall be credited on said assessment the amount of 
said award not in excess of said assessment.” 

(The designations (a) to (d) are not in the statute, 
but are, with the italics, supplied for convenience in 
reference.) 

The matter contained in Paragraph (a) applicable 
to real estate was after various intervening amend- 
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ments after 1902 finally amended by the Act of July 
1926, 44 Stat. 833, c. 759, Sec. 4, which has become 
T. 20 s. 707. entire ly disassociated from the subject- 
matter of Paragraph (b) above applicable to “prop¬ 
erty,” which has become the T. 20 s. 713 under discus¬ 
sion. This, it is submitted, clearly shows a legislative 
intent to differentiate between the subject-matter of 
Paragraph (a) as applicable to “real estate” and 
(b) as applicable to “property” as all inclusive. Had 
Paragraphs (a) and (b) been limited both to “real 
estate” the amendments culminating in that of 1926 
noted above would have dealt with them together. 

The above deductions become more evident when it 
is noted that the last two paragraphs, (c) and (d), of 
the above quoted section, which deal witiTpayments 
for street assessments and the duty--<jfihe accounting 
officers ill reference thereto, aj;C^mended by the Act 
of April 30, 1906, 34 Stat^ioS, c. 2070, s. 491j, which 
has become .T. 25 s. the present Code. In other 
words, the ori^^l s. 5 consisting of four paragraphs, 
has had the.last two paragraphs changed by the amend¬ 
ment of 1906, and the first paragraph (designated (a) 
above) by the amendment of 1926. The only remain¬ 
ing paragraph (d esignated (bl above) stands un- 
amended as T. 20 s. 71 3 of the Code with the general 
term “property”, unqualified. This indicates an in¬ 
tention on the part of Congress to treat the latter 
paragraph as independent of the others. 

a. Word property*’ not limited to *Weal estate” 
by its context. 

The principle of the limitation of the word “prop¬ 
erty” by its context announced in Gleason v. Thaw, 
236 U. S. 558, 59 L. Ed. 717 (1915) (Applts.’ Br. p. 8), 
is a general rule not applicable here where the context 
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of the Act of 1902 does not so limit the meaning of the 
word. For the same reason the rule of restraining a 
general expression by its context in the statute an¬ 
nounced in United States v. Jones, 131 U. S. 1; 33 L. 
Ed. 90 (1889) (Ibid.) has no reference here. The same 
may be said of United States v. Stever, 222 U. S. 167; 
56 L. Ed. 145 (1911), and United States v. Pennsyl¬ 
vania R. Co., 242 U. S. 208; 61 L. Ed. 251 (1916) 
(Ibid.). 

The case of Hale v. Iowa State Board, 302 U. S. 95; 
L. Ed. Adv. Ops. Vol. 82, No. 3, p. 66 (1937), also cited 
by appellants, holds that one exempting section of a 
tax statute may be limited by a preceding section to 
ad valorem taxes, but that does not justify appellants’ 
conclusion (Br. p. 9) that the word property in the 
paragraph of s. 5 of the Act of 1902 merely withdraws 
a certain kind of real property from the operation of 
the preceding paragraph. The first paragraph (desig¬ 
nated (a) supra) refers to “real estate,” the second 
(designated (b)) refers to “property.” 

h. Word **propertynot limited to *‘real estate’* by 
section title. 

Appellants next contend (Br. p. 9) that the word 
“property” in Paragraph (b) of the original s. 5 
above (and in the present T. 20 s. 713 of the 1929 Code) 
is limited to “real estate” by reason of the heading 
‘ ‘ Taxation of Real Estate ’ ’ which precedes s. 5. 

The general statement drawn from the cases cited 
in their brief in this connection “that the title may be 
resorted to as an aid to the construction where the 
intent of the legislature is doubtful” is admitted. But 
none of those cases makes a title a part of an act, as 
appellants concede (Br. p. 9), or treats it as more than 
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a make-weight in reaching a construction. In Bengzon 
V. Secretary of Justice, 299 U. S. 410; 81 L. Ed. 312 
(1937), the court while using the title of an act in 
question as an aid in interpretation specifically con¬ 
cedes (p. 416) that “the title is only a formal part of 
an act, and may be resorted to as an aid to the meaning 
of a statute only in cases of doubt,” citing, Hadden v. 
Collector {Hadden v. Barney), 5 Wall. 107, 110; 18 L. 
Ed. 518, 519 (1867), where the court says that “the 
title of an act furnishes little aid in the construction 
of its provisions.” United States v. Katz, 271 U. S. 
354, 357; 70 L, Ed. 986, 989 (1926) justifies the use of 
the title with a number of other criteria. In United 
States V. Palmer, 3 Wheat. 607, 631; 4 L. Ed. 471, 477 
(1818), while justifying the title of an act as an aid, 
the court says, “The title of an act cannot control its 
words * * *.” In Church of the Holy Trinity v. 
United States, 143 U. S. 457, 462; 36 L. Ed. 226, 229 
(1892) the court, while using a title to restrict the 
meaning of a word in a statute, says, “We do not mean 
that it (the title) may be used to add to or take from 
the body of the statute * * *,” citing Hadden v. Bar¬ 
ney, supra. 

United States v. Fisher, 2 Cr. (U. S.) 358; 2 L. Ed. 
304 (1804), while approving the use of a title as an aid 
in construction (p. 386, L. Ed, p. 313), reaches a differ¬ 
ent result (p. 394, L. Ed. p. 317) than that contended 
for by aj^pellaiits here, in refusing to permit words in 
a title to cut down the meaning of the text. 

That appellants’ argument from the title is,a two- 
edged sword is immediately apparent when one looks 
at the next title in the Act of 1902 (32 Stat. p. 617), 
“Taxation of Personal Property” which title imme¬ 
diately precedes s. 6. The latter section provides the 
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personnel and method for assessment of both “real 
estate” and “personal property.” 

(Similarly the said s. 6 has been amended to become 
the T. 20, s. 694 applying both to “real estate” and 
“personalty” though standing in the present Code 
(p. 246) under the caption “Assessment of Real Prop¬ 
erty for Taxation.”) 

Sections 5 and 6 are, as above indicated, parts of 
Chapter 1352, which in its title (32 Stat. p. 590) pur¬ 
ports to be an appropriation act for the District of 
Columbia. The fact is that the respective headings of 
both ss. 5 and 6, like the other headings in the chapter, 
do not })urport to be more than brief catch words. 
Assuming that they are a part of the chapter by legis¬ 
lative sanction they are not (as appellants’ own rea¬ 
soning shows) to be called into aid of construction un¬ 
less the text is doubtful. (See also 37 A. L. R. Note p. 
927 at pp. 1077, 1087.) And if we are correct in what 
has been said before the text is not doubtful. llTiere, 
as has been shown here, the act itself is not consistent 
with subdivisional heads, the latter should be disre¬ 
garded. Ibid. pp. 1077, 1078, citing (1078) State ex rel. 
Bellingham Bay Improv. Co. v. Bridges (1898), 19 
Wash. 431, 53 Pac. 545. 

A case practically on all fours with that at bar is 
Pickering v. Arrick (1891), 9 Mackey (D. C.) 169 
(1891), cited in the above note in 37 A. L. R. at p. 1086, 
where the court refuses to confine in a statute abro¬ 
gating in a plea of limitations the reply of “beyond 
seas” the words “in any action or proceeding” to ac¬ 
tions of ejectment because the section of the Act of 
Congress in question was entitled “An Act, etc. of 
Lands, etc.” The court treats the words first quoted 
as clear without reference to the title which is incon- 





sistent with the former, citing Ha 
supra, and quoting therefrom the 
above. 

c. Word property’’ as used elsew 
comprefiends both realty and 

T. 20 s. 713 (the unchanged part of s. 5 of the Act 
of 1902) as it appears in'the 1929 D. C. Code is one of 
a series of ss. 691-739 inclusive, all comprehended un¬ 
der a heading “Part 4—Assessment of Real Property 
for Taxation” (p. 246). A brief glance at the sections 
shows that the word “property” as used throughout 
cannot be restricted to realty. 

In s. 716 the differentiation of “buildings and 
grounds” from “all property” of the Louise Home 
clearly indicates a legislative intent to make the word 
“property” all-inclusive. The same distinction occurs 
in s. 721 where the exemption applies to “property” 
of the Corcoraff Art Gallery with a proviso under cer¬ 
tain conditions as to “real estate.” In s. 722 the con¬ 
trast is shown in the application of the exemption to 
“property, real and personal” of Howard University. 
Similar deductions may be made as to other specific 
exemptions to institutions named in ss. 723-735, the 
word “property” including both “realty” and “per¬ 
sonalty,” save where the context restricts the meaning 
to one or the other. 

Appellee claims nothing from the fact that the par¬ 
ticular part of original s. 5 of the Act of 1902 has been 
“lifted from its context” (Applts’ Br. p. 10) and 
placed in its present position as T. 20 s. 713 of the 
1929 Code. It is conceded that the present grouping 
of the sections does not show a legislative intent to 
change their original meanings. The force of the cases 
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here cited by appellants (Br. p. 10) is also conceded. 
It is believed, however, that the grouping under the 
title mentioned of the various sections from 691 to 739, 
all “lifted” from former contexts of various statutes 
and all of various dates, place in sharp perspective the 
exactness of the use of “property” in a broad sense 
as against the use of “real estate,” “personalty,” or 
equivalent terms, when the latter are intended. 

2. Appellee's Property All Used for Educational 

Purposes. 

What has Hpp ti Viag Hapti n p the assumption tha t 
appellee ’s property is all used for “educational pur ¬ 
poses. ” ^This is the plain avennent of the last clause 
of Paragraph 9 of appellee’s answer (R. p. 7), which, 
with all the supporting facts of that paragraph, are 
admitted by appellants’ demurrer (R. p. 9). The de¬ 
cision below was then presumably based on that as- 
* sumption, and no error in that respect has been al¬ 
leged (R. p. 11). This question might therefore be 
ignored except for the fact that appellants in their 
brief (p. 13) seem to consider it open. 

In the above connection appellants single out of the 
broad purposes of the appellee as shown in the charter 
and by-laws (R. pp. 6-7) the concluding clause of the 
latter, “and to create a public sentiment for the en¬ 
couragement of rifle practice both as a sport and as a 
necessary means of national defense.” Taking this 
phrase out of its context appellants seek to bring this 
case within the language which they quote from Slee 
V. Commissioner of Internal Revenue (C. C. A. 2nd 
Cir.), 42 Fed. (2nd) 184 (1930). 

In the latter case the court had under consideration 
an appeal from the Board of Tax Appeals denying 
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exemption claimed by the American Birth Control 
League from income taxes under provisions of the 
Revenue Acts of 1921, 1924, and 1926, exempting cor¬ 
porations “organized and operated exclusively for re¬ 
ligious, charitable, scientific or educational purposes, 
etc.” (Italics supplied). The court holds that the 
clinic maintained by the League makes it a charity, 
and the collection of data makes it a scientific organi¬ 
zation. Reference is then made (p. 185) to one of the 
pui^poses named in the charter of the League, which is 
to “enlist the support • * * of * * * legislators to 
effect the lawful repeal” of existing laws. Such an 
activity, the court says, may be so limited, e. g., seek¬ 
ing legislation affecting the structure of the League, 
as not to remove it from the words of exemption above 
quoted. T he court holds, however, in affirming th e 
Board of Tax Appea ls, that t he latter was not “witff- 
out ^^ rrant^ injt.roat ing the words~of~^the charter 
transcending thejerm “educational.” Tl^ court does 
ndTco m mit itsej ^as to what its^ vT^ would be had it, ‘ 
considered the case in the first in stance. ^ 

The language quoted by appellants (Br. p. 13) from 
appellee’s by-laws (not being concerned with lobby¬ 
ing) does not bring appellee within the facts of the 
above case. The general language quoted from the' 
Slee case is therefore not applicable. 

In fact, if the question of the “educational pur¬ 
poses” of appellee’s organization were open on this 
record the words quoted by appellants from the Slee 
case might settle it in appellee’s favor. The type of 
education, however, here involved is primarily physi¬ 
cal, involving the “improvement of its (the Associa¬ 
tion’s) members in marksmanship” (R. p. 6). Among 
the declared objects is “to educate the youth of the 





14 


nation in marksmanship, to encourage marksmanship 
throughout the United States, particularly among 
civilians, both as a sport and for the purposes of qual¬ 
ifying as finished marksmen those individuals who may 
be called upon to serve in time of war—” {Ibid.). All 
the receipts of the Association, after the payment of 
salaries and other expenses, are devoted to those pur¬ 
poses. 

“Education in its broadest sense is directed to the 
mental, moral, or physical powers” (Italics supplied). 
Boiivicr’s Law Dictionary, Rawle’s 3d Ed. Vol. 1, p. 
974, citing Mi. Hermon School v. Gill, 145 Mass. 146; 
13 N. E. 354. 

In the case of Commissioners of the D. C. v. Shannon 
<jc Liichs (Safne v. Shillmgton) 57 App. D. C. 67 (1927) 
this Court held that land sought to be condemned for 
an athletic field for Western High School was for an 
institution of an “educational” character and so ex¬ 
empt from the restrictions of the zoning laws. The 
Court says: 

“An educational institution consists, not only of 
the buildings, but of all the grounds necessary’ for 
the accomplishment of the full scope of educational 
instruction. More properly defined, a modem 
educational institution embraces those things 
which experience has taught us are essential to the 
mental, moral, and physical development of the 
pupils.” (Italics are supplied.) 

3. Appellee Not Dependent for Exemption Upon 

T. 20 s. 755. 

That Congress intended a general exemption for 
“educational purposes” to apply to all property, real 
and personal, is further evidenced by the fact that 




specific exemptions provided with reference to tan¬ 
gible personalty are provided in reference to: 


“library, benevolent, charitable, and scientific in¬ 
stitutions incorporated under the laws of the j 
United States or of the District of Columbia and 
not conducted for private gain.” 


The above language appears as part of Par. 10 of s. 
6 of the statute under discussion (32 Stat. p. 620). 
The quoted language occurs unchanged in the present 
Code T. 20. s. 755, though the latter section shows ad¬ 
ditions by amendment to the original Par. 10, and 
refers to both tangible and intangible personalty. The 
exemptions in favor of the institutions named in the 
above quotation are conditioned upon a specified type 
of incorporation: in the case of property used for 
educational purposes there is no such condition. 

The net result is that T. 20, s. 713 provides a com¬ 
plete exemption on all property, real and personal, 
used for educational purposes and not for profit: T. 
20, s. 755 provides an exemption on personal property 
to different classes of institutions conditionally. De¬ 
fendant falls wdthin the benefits of T. 20, s. 713. 

While appellee might "be defined as a “benevolent, 
charitable, and scientific institution” within the mean¬ 
ing of T. 20, s. 755, as averred in its answer (B. p. 7), 
it does not claim here, nor did it belowf'that it comes 
within that exemp tion, l)^a use it Ts not “incorporated 
under the laws of the United States nor of the Dis¬ 
trict'dmbliiffl)i a. ” Appellants seek (Br. pp. 11-12) 
to make the above section the relevant one for appellee 
and thus disqualify it because of its incorporation else¬ 
where, and cite several cases to support their view. 

In Detroit Home and Day School v. Detroit, 76 Mich. 
521; 43 N. W. 593 (1889), the court holds exempt the 


i 


I 

I 


♦ 


\ ;* ' 







16 


school named as a ‘‘scientific institution” within the 


meaning of the exemption statute there in question be¬ 
cause, as the court says (p. 523), “unless the term 
‘scientific institution’ includes educational corpora¬ 
tions, there is no statute exempting from taxation any 
schools, etc.” The exempting statute in Trustees of 
the Wesleyan Academy v. Inhahitants of Wilbraham^ 
99 Mass. 599 (1868) contains the word “literary” 
along with the words “benevolent, charitable and 
scientific;” and so does the exempting statute in South 
Lancaster Academy v. Lancaster^ 242 Mass. 553, 136 
X. E. 626 (1922). In the last two cases, as in the first, 
exemption is accorded under the statute in question 
because the school (as it is in each case) would not be 
exempt under any other statute. And in Board of 
Trustees v. Outagynie County, 150 Wis. 244,136 N. W. 
619 (1912) a special exempting statute in favor of a 
school is held unconstitutional, because there is a gen¬ 
eral exempting statute (which also contains the word 


“literary” along with “scientific” and “benevolent”). 


the only general exemption statute in existence in the 


state. 


In all the cases cited, therefore, the court is con¬ 
fronted with the question ot^ bringing a school within 
the definition of a “literary” or “scientific” institu¬ 
tion in one general exemption statute or depriving the 
school of exemption altogether. 

The analysis by appellants (Br. p. 11) of District of 
Columbia v. Mi. Veryion Seininary, Appeal No. 7053, 
pending in this Court indicates that the issue there is 
whether or not the school in question is conducted for 
private gain. 
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m. 

Appellee is Not Required by Law to Make a Return of 

Intangible Property. 

Reference will now be made to appellants’ claims as 
rejj:ards the intangible property of the appellee, which 
in the years 1933-1936 here in question constituted the 
bulk of its property (R. p. 7), representing its savings 
held as an endowment for its purposes. The intan¬ 
gibles were in 1936 in round numbers $120,000 as 
against $32,600 of tangible property. 

The Act of September 1, 1916 (39 Stat. 717), now T. 
20 s. 7 .d 4 of the 1929 Code, as quoted in part under 
heading “I” above and in appellants’ brief (p. 14), 
lays the tax on intangibles at the rate of five tenths of 
one per centum upon “any person, firm, association, 
or corporation resident or engaged in business’^ within 
the District of Columbia. (Italics supplied.) 

It is submitted that appellee is neither a resident nor 
engaged in business within the District. Therefore it 
is not required to make a return as to intangibles un¬ 
der T. 20 s. 753 {v. Argument I, supra). 


1. Appellee is not “Resident” Within the District 
OF Columbia Within the Meaning op D. C. Code 
T. 20 s. 754. 


Being a corporation of the State of New York ap¬ 
pellee is not a resident of the District of Columbia. 

As between different states, a corporation is consid¬ 
ered a resident of the state of its incorporation, which 
is its domicile. Ohio <& Mississippi R. R. Co. v. 
Wheeler, 1 Black (66 U. S.) 286; 17 U. S. (L. ed.) 130 
(1862). State Tax Commissioners v. Kelly-Spring- 
field Tire Co., 38 Ohio App. 109; 175 N. E. 700. The 
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Bank of Augusta v. Earle, 13 Pet. 519; 10 L. ed. 274 
(1839). 

Even though a con^oration chartered in another 
state has its sole place of business in the District of 
Columbia, it is still non-resident. Barhour v. Paige 
Hotel Company, 2 App. D. C. 174 (1894). 

In statutes relating to taxation, right of suffrage, 
divorce, limitation of actions and the like the term 
“residence” means “domicile.” Downs v. Downs, 23 
App. D. C. 381 at 388 (1904). In the case of a cor¬ 
poration then the term “residence” must mean domi¬ 
cile, which, as sho\vn above, is the state of incorpora¬ 
tion. 

Intangibles taxable in place of domicile and not 
where the evidence of them is found, include bank de¬ 
posits, !>onds and notes. Baldwm v. Missouri, 281IJ. S. 
586; 74 L. ed. 1056 (1930). 

From the above authorities it is obvious that Con¬ 
gress in making the requirement of a return from those 
“resident or engaged in business” must have had in 
mind the taxation of those persons who are by ordinary 
legislative precedent in the various jurisdictions in this 
country’ made subject to taxes of the character here 
involved; that is, the persons who are residents or who 
are domiciled here and those who are “doing business” 
here in the sense hereafter to be shown. 

With the requirement of residence is disjunctively 
connected that of being “engaged in business.” Ob¬ 
viously, this phrase was inserted to cover (together 
with natural persons resident elsewhere) foreign cor¬ 
porations, which do not change their “residence” or 
have a dwelling, but exist only in the state of incor¬ 
poration. Although a local corporation might prop¬ 
erly be taxable as a resident even if inactive, the in- 
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tent is to tax the foreign corporation only if it is “en¬ 
gaged in business” here, for if such foreign corpora¬ 
tion could be hold to have a residence upon opening an 
office here, the provision as to “doing business” would 
be superfluous. 

This interpretation is confirmed by the fact that the 
requirement of a return from one “resident or en¬ 
gaged in business” is found in T. 20 s. 754 of the Code, 
in a portion of that section derived from the Act of 
September 1,1916, 39 Stat. 717, c. 433, s. 11. From the 
date of that Act until 1926, there was no enlarging 
definition of “resident” and the ordinary legal defini¬ 
tion can be assumed. Then by Act of July 3, 1926, 44 
Stat. 833, c. 759, s. 4, Congress defined a “resident” as 
“any person maintaining a place of abode in the Dis¬ 
trict of Columbia on January 1 of any year, and for 
six months or more prior thereto.” (Italics supplied.) 
By Act of February 18, 1929, 45 Stat. 1227, c. 259, s. 
4, the standai-d was changed to maintaining a place of 
abode on the first day of July of a taxable year and 
for the three months prior thereto, reducing the defini¬ 
tion to its present form as in T. 20 s. 756 of the Code. 
Taken in conjunction with the broad wording of the 
Act of September 1, 1916, which preceded it, the limi¬ 
tation of the definition of “resident” to a “person 
* • * maintaining a place of abode” and the omission 
therefrom of the word “corporation” (which in no 
case can have a “place of abode” outside of its state 
of incorporation, if the term “abode” can be applied 
to it at all), makes it obvious that foreign corporations 
are never residents in the view of this tax statute, but 
are non-residents as held in Barbour v. PaAge Hotel,, 
supra. 
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2. Appellee is not “Engaged in Business” Within 
THE District of Columbia Within the Meaning 
OF D. C. Code T. 20 s. 754. 

The term “business” denotes an employment or oc¬ 
cupation to procure a living. It means a trade or busi¬ 
ness in the commercial sense, for a profit. Goddard v. 
Chaffee, 84 Mass. 395. Cuzner v. California Club, 155 
Cal. 303; 100 P. 868; 20 L. R. A. (N. S.) 1095. Small- 
ivood V. Jeter, 42 Idaho 169; 244 P. 149. 

The definition for tax purposes is narrower than that 
of the lexicographers. State v. Boston Club, (La.) 12 
So. 895, 896. Smallwood v. Jeter, supra. 

Thus being “engaged in business” or “doing busi¬ 
ness” infers a doing business for livelihood, gain or 
profit. Conhaim Holding Co .v. Willcutts, 21 Fed. (2d) 
91, 92. 

Thus the following activities are not taxable busi¬ 
ness: 

Chamber of Commerce: Warman Steel Casting Co. 
V. Redondo Beach Chamber of Commerce, 166 P. 856; 
34 Cal. App. 38. 

Charitable Home: City of Rochester v. Rochester 
Girls Home, 194 N.Y.S. 236. 

Social clubs selling liquor to members: State v. Uni¬ 
versity Club (Nev.), 130 P. 468; 44 L.R.A. (N. S.) 
1026. State v. Duke, 104 Tex. 355; 137 S. W. 654, 666. 

The appellee, as shown by Paragraphs 8 and 9 of its 
answer (R. pp. 6-7), is not conducting a business for 
gain but for educational purposes. If this were not so, 
its aims for betterment of its members are like those of 
a chamber of commerce or club. Paragraph 9 (R. p. 
7) shows it distributes no dividends and that its funds 
come from contributions of members, not from com- 
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mercial relations with either the public or its own mem¬ 
bers. 

It has some savings, as shown by Paragraph 10 (R. 
p. 7) but the investment and re-investment of these, 
not being for a commercial purpose, does not constitute 
a business. People ex rel. Merrill v. Gilchrist, 210 
N.Y.S. 385, 386. People ex rel. Manila Electric R. R. 
etc. Corp. V. Knapp, 229 N, Y. 502. In re: Green's Es¬ 
tate, 168 N.Y.S. 364, 366; 178 N.Y.S. 353, 358. 

The appellee with 48,000 members and 2,200 affiliated 
clubs throughout the United States cannot be said to be 
engaged in a local activity Wh ether it be called a busi¬ 
n ess or not. This appellants concede (Br. p. 15) thoui^ 
they apparently do not concede that tETs removes'ap- 
piellee from t^he class of corpomU bW~doin^l )usihess~' 
vothin the District of Coluipabiar 

In opposition to appellee’s contention, appellants 
(Br. p. 16) cite State of Kansas ex rel. Griffith v. 
Knights of the Ku Klux Klan, 117 Kan. 564 ; 232 Pac. 
254 (1925); 37 A.L.R. 1267, 1275, which involved a 
franchise tax imposed on foreign corporations. The 
Ku Klux Klan was represented as a non-profit order. 
But it is to be noted that the Kansas statute contained 
a statutory definition of “doing business,” as follows: 

“Every corporation organized under the laws of 
another state, territory or foreign country that has 
an office or place of business within this state, or 
a distributing point herein, or that delivers its 
wares or products to resident agents for sale, de¬ 
livery, or distribution, shall be held to be doing 
business in this state within the meaning of this 
act.” 

The state had a right to exclude all foreign corpora¬ 
tions and by this Act required a license of all. Under 
the above wording the National Rifle Association might 
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be subject to a licensing requirement, if there were such 
in this District by hav’ing its office here. The Klan was 
delivering wares and products used in its rites, and was 
selling and delivering insignia, etc. through local 
agents. Appellee has no similar activity of selling to 
its members. 

* 

From the Court’s opinion in the above case it ap¬ 
pears that foreign corporations were limited to the 
businesses open to domestic corporations, which in¬ 
cluded benevolent, charitable, educational purposes, 
etc. One purpose of the statute was to force the 
foreign corporation to obtain permission to carry on 
any undertaking the local corporation could perform. 
Such is not the purpose of the sections of the D. C. 
Code, which have to do with taxation and not admis¬ 
sion to the District. 

Furthermore, the concurring opinion of Burch, J, 
throws much light upon the statute construed. Find¬ 
ing the answer to the legal question far from clear, he 
noted that the legislature did not choose its phrases 
with discrimination, and that by “seeking to do busi¬ 
ness” it meant nothing more than seeking admission 
to the state. The original statute specifically exempted 
non-profit organizations, but by a later revision this 
exemption was stricken out, showing a clear intent to 
apply the law to such corporations as the Ku Klux 
Klan. The case is not an authority for the appellants ’ 
contention. 

The case of Ku Klux Klan v. Commonwealth, 138 
Va. 500 (1924), next cited by appellants (Br. p. 17) 
comes a little closer to a complete non-profit and non¬ 
commercial enterprise than the Kansas case; although 
it appears (p. 506) that on at least one occasion robes 
and hoods were sold to members and that the charter 
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of the organization (p. 507) named as one of its pur¬ 
poses the “control of sale of all paraphernalia unto 
itself, etc.” But in any event the court is concerned, 
as in the Kansas case, with the entry of the corpora¬ 
tion into the state. The Virginia Code ss. 3847, 3848 
required the filing of powers of attorney, copies of 
charter, and other documents, which are required of 
non-commercial as well as commercial corporations. 

The case of Pacific Typesetting Co. v. International 
Union, 125 Wash. 273, 216 Pac. 358, 32 A.L.R. 767 
(1923) is concerned with the validity in a damage action 
of service of process upon an agent of a foreign cor¬ 
poration within the state of Washington. The problem 
again is not taxation, but a question similar to what 
might arise under T. 24 s. 373 of the D. C. Code involv¬ 
ing service of process on foreign corporations. The 
legislature may see fit to exempt foreign non-commer¬ 
cial corporations from taxation when it might not 
exempt them from service of process at the suit of an 
aggrieved party. 

Peterman Construction Co. v. Blumenfeld, 156 Miss. 
55 (1930); and Hoff stater v. Jewell, 33 Idaho 439 
(1921), next cited by appellants (Br. p. 18), are both 
cases denying the enforceability of commercial con¬ 
tracts within the state of commercial foreign corpora¬ 
tions which have not prescribed to licensing require¬ 
ments of the kind involved in the previous cases. 

The context of the general statement from R.C.L .— 
Foreign Corporations, s. 49, p. 71, indicates that the 
writer does not have in mind the question here involved. 

Appellants say on one page of their brief (p. 14), 
“all of its (appellee’s) personal property is acquired 
and created from the conduct of its business in the Dis¬ 
trict of Columbia.” On the next page (p. 15) they 





24 


say, “the activities of this institution are national in 
scope and an infinitesimal benefit is received by the 
District of Columbia.” These two opposite circum¬ 
stances are put forth to prove that appellee is “doing 
business” in the District of Columbia, though it is hard 
to see how both (though both are in a measure 
true) can lead to the same conclusion. The criterion, 
however, is whether or not there is a commercial busi¬ 
ness. In the case of Lloyd Library d Museum v. Chip- 
man, 232 Ky. 191, cited in this connection by appel¬ 
lants (p. 15), a farm of appellant located in Kentucky 
(an educational institution) was held not exempt, be¬ 
cause the appellant’s libraiy, museum, and botanical 
and geological specimens were located in Ohio, in which 
state it was incorporated. 

IV. 

Appellee’s Personal Property Has Not Acquired a 
Business Situs in the District of Columbia. 

Appellants contend (Br. pp. 19-20) that the per¬ 
sonal property of appellee has acquired a “business 
situs” in the District of Columbia as if that is a prop¬ 
osition independent of the considerations hereinbe¬ 
fore mentioned. 

It is submitted, however, that so far as appellee’s 
intangible property is concerned the determination of 
whether or not the property in question has a business 
situs here depends upon whether or not appellee is 
resident here or engaged in business here. If then we 
are correct in our contention that appellee is not resi¬ 
dent or doing business here its property can have no 
“business situs” here. 

Intangible property of a corporation is taxable only 
in the state of incorporation, unless the property has 
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a business situs elsewhere. State Tax Commissioners 
V. Kelly-Spring field Tire Co., 38 Ohio App. 109; 175 
N. E. 700. Where there is no expression of the legis¬ 
lature showing intent to give a local situs to such prop¬ 
erty, the general rule prevails, and domicile of the 
owner is the jurisdiction for tax. W. W. Kimball Co. 
V. Shawnee County, 99 Kans. 302; 161 Pac. 644; L.R.A. 
1917B 1282. If therefore appellee’s personalty is not 
taxable under the provisions of residence or doing busi¬ 
ness here under T. 20 s. 754 there is no statute taxing 
it here under the theory of “business situs” or other¬ 
wise. 

In Wheeling Steel Carp. v. Fox, 298 U. S- 193; 80 
L. ed. 1143 (1936), the state court had already found 
an expressed intent to tax the property, except for in¬ 
tangibles primarily subject to tax elsewhere, this latter 
being based on limitation of assessment to property 
“liable to taxation.” Then, too, the point upon which 
the decision turned was the taxpayer not only having 
its “principal office” or “chief place of business” 
(West Va. Code 1913, Ch. 29, s. 961) in the state but 
also engaging there in a commercial business probably 
yielding millions of dollars, thus establishing a busi¬ 
ness situs for its property. Throughout the cases on 
“business situs” runs a consistent idea of business for 
profit: none examined by appellee involve non-profit 
institutions. The D. C. Code provides for assessment 
of property “subject to taxation” (T. 20, s. 752) and as 
to intangibles, at least, provides a statutory basis or 
qualification for a business situs by taxing those cor¬ 
porations “resident” or “engaged in business” here 
as heretofore indicated (T. 20 s. 754). 

It is submitted that the taxability of the tangible per¬ 
sonalty would not in any event be affected by the con- 
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sideration of a “business situs.” If appellee^s tan¬ 
gible personalty is not exempt under T. 20 s. 713 of the 
Code discussed above, then it would seem to be taxa¬ 
ble as being located in the District of Columbia under 
the first paragraph of T. 20 s. 754; because, while the 
language of the latter (taken in connection with T. 20 
s. 752 and s. 681) is not very clear, it seems to be gener¬ 
ally admitted that the taxability of tangible personalty 
is dependent upon location here. If, therefore, the pro¬ 
visions of T. 20, s. 713 are held inapplicable, it will be 
conceded that appellee is liable to make a return of tan¬ 
gible personalty, but only of tangible personalty, as 
appellants seem to concede. (Br. p. 18.) 

V. 

Exemption Statutes Entitled to Reasonable 
Construction. 

The force of the cases cited by appellants (Br. pp. 
4-5) in support of the proposition that tax-exempting 
statutes are strictly construed against the taxpayer 
will be conceded. But it will not be conceded that a 
court will put a strained construction on an exempting 
statute any more than upon a taxing statute. As re¬ 
gards both the general exemption as to all personalty 
under T. 20 s. 713 and as to the exemption of intan¬ 
gible personalty under T. 20 s. 754 it is believed that 
appellee’s contentions are reasonable. 

As was said in Detroit Home <& Day School v. Detroit, 
supra, cited by appellants in another connection (Br. 
p. 12) at p. 525 of the opinion: 

“Where language is so plain as to convey a clear 
and intelligible meaning, we have no right to go 
beyond it, and impose another meaning. The 
language of the legislature in exempting from 
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taxation is as much entitled to obedience as that 
imposing taxation.” 

Where an organization serves a patriotic purpose of 
benefit to the public as does appellee, its exemption is 
an act of public justice, and the application of the 
exemption law is not strictly construed in favor of the 
sovereign. Union & Netv Haven Trust Co. v. Eaton, 
20 Fed. (2nd) 419, 421. 

In Trinidad v. Sagrada Or den, 263 U. S. 578, 68 L. 
Ed. 458 (1924), the Supreme Court held that a corpora¬ 
tion sole in the Philippines was exempt as a religious, 
benevolent, scientific and educational institution where 
the corporation owned real estate, stocks, and other in¬ 
vestments and had small profits from sale of wine, 
chocolate and other articles supplied for uses in its 
churches, missions, schools, etc. but no income expended 
was for the benefit of a stockholder or individual, or 
member, but for the purposes of incorporation. 

CONCLUSION. 

It has thus been shown that liability for a return for 
taxation under the laws of the District of Columbia is 
coextensive with the liability for taxation; that appel¬ 
lee is exempt from taxation as to both tangible and 
intangible personalty under T. 20 s. 713 of the Code; 
and that in any event it is exempt under T. 20 s. 754 
as to its intangible personalty. 

It is therefore believed that the order of the court be¬ 
low dismissing appellants ’ petition and discharging the 
rule thereon (R. p. 10) should be affirmed. 

Respectfully submitted, 

Charles V. Imlay, 

John R. Reed, 

Attorneys for Appellee. 






